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Is the protection of minority shareholders important A

Economists such as Rafael La Porta and his colleagues have argued tha

securities market.

BUT, in practice, the position of minority shareholders in th el,

This is especially so in regard to Chinese listed companies. |- s{' N,
companies is not well protected. '
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Our research sought to examine the extent o /

minority shareholder protection in China3
leading companies :

+ This paper is based on funding from an
ARC Discovery Grant and reports on
findings from an empirically based stu
corporate governance in China’s top 1
listed companies.

corporate governance issues including tr
problem of minority shareholder protectio
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Major issues

+ Major challenges in achieving better protection for: [\ y

minority shareholders arise from:

« (i) the size of the majority block holdings held by the Stafs
in most Chinese listed companies;

+« (i) the low priority that is in practice given to the
protection of minority shareholder interests by contr
(as reflected in the high number of related party
transactions);

<« (iii) the perceived sense of powerlessness of minority -
shareholders;




Fieldwork Locations in China

Top 100 PRC Companies: Project Interviews
Professionals,
; Academics
City Listost . and Regulators | Subtotal
Companies

Independent

Directors
Beijing 17 12 8 32
Shanghai 19 8 5 32
Hong Kong i 7 6 20
Shenzhen 7 8 10
Qingdao 4 4
Jinan 3 3
Chongqing 2 2
Nanjing 2 2
Guangzhou 2 1 3
Subtotal 63 27 18 108

Shareholding Distribution

Biggest Shareholders in the Top 100

Companies
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50%

T T
Greater than Between 40% Between 30% Between 20%

and49.99 and 39.99% and 29.99%

Percentage

T
Between 10% Less than 10%

and 19.99%

Note: The first figure may be bigger as state shares may be fragmented
between central and provincial governments ’




Circulating Shares in Companies Listed on.

Shanghai & Shenzhen Stock Exchanges -

Circulating Shares

11.76% 24 71% @ 50% or greater

49.99%
O 20% or Less

63.53%

| Betw een 20.01% and

Doing fieldwork in China

+ We undertook interviews ourselves, accompanie

by one of our Chinese speaking colleagues;

+ We laid the groundwork for the interviews
through developing links with key governme
agencies; this is a story in itself;

+ Interviews were set up by telephone before wi J t| .

Australia; There were few refusals;

+ We undertook to protect the identity of
interviewees and not attribute quotes to their !
companies; 1

+ Many wanted us to return and debrief them. i




+ Visit to Shenzhen Stock Exchange to meet Director Zhang and Ms}Daiz = g '\
s

Visit to Shanghai
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Post-interview meeting with Shenzhen
CSRC director:

With Gao Xi Qing, Vice Chair, PRC National Council for
Social Security Fund and former CSRC Vice-Minister
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Qingdao, Haier

HOME APPLIANCES

Copyigh Hassr Gioup. | of COMmMments o questions sboul This i, comact us. lelp and Privacy Pelicy.
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After interview with Mr Liu, Vice-Chairman of
Shanghai Shenhua Company




Gap Problem in Chinese Law.

+ The legal system is still poorly developeél 1

< There has been much law reform in rece
times, but implementation is a problem;

< The law in the books and the law in ac h; e

+ Problem of regulatory power (CSRC
Stock Exchanges vs Companies;

« Dominance of the State;
< Dominance of the Party over Law.

CSRC ~Code of Corp Gov follows OECD//

+ CSRC principles regarding the protectjo
of minority shareholders in ligte
companies:

shareholders’ rights.




CSRC ~Code of Corp Gov follows OECDy/

+ CSRC principles regarding the protection
minority shareholders in listed companies:

@ 2. The corporate governance structur

company shall ensure fair treatment toward|:a

shares they hold.

Regulatory action follows OEC

+ CSRC principles (cont):
+ “3. Shareholders shall have the rig

know about and the right to particip
major matters of the company set forth

laws.... ML

= 4, Shareholders shall have the right to |
protect their interests and rights through civil]

litigation or other legal means in accordance wm{:

laws and administrative regulations... :

.
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CSRC Code continues

+ “19.The controlling shareholders owe a duty of
good faith toward the listed company and oth
shareholders. The controlling shareholders of &
listed company shall strictly comply with la
regulations while exercising their rightsas 7,
investors, and shall be prevented from damagir
the listed company’s or other shareholders’ légal
rights and interests, through means such as asset
restructuring, or from taking advantage of their"*

privileged position to gain additional benefit.” " ’3'

':“.j.

Shanghal Stock Exchange :.

+ “[The]..shareholding structure of Chinese
companies is problematic. First, the institution/for
implementing state shareholder’s rights is
unsatisfactory. Either the government exertsitoo /-
much influence on listed companies and the 2 ;
company’s objective is affected by polltlcal
considerations, or there is a lack of monitoring er
the shareholders, resulting in insider control i
form of misuse of company assets and [pursuit] of;
private objectives.” i :-, s
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PRC Company Law 2005 ;

=+ Article 1 of the PRC Company Law provides that"
this Law was enacted in order to “protect the
legitimate rights and interests of companies,
shareholders and creditors...”

+ Art 4 of the Company Law provides that the*/.: ;
“shareholders of a company shall, according o J
law, enjoy such rights of owners as benefiting -
from assets of the company, making major : % ;-
decisions and selecting managerial personnelf; ';'_.'."- J\
&,

Shareholder remedies

+ Art 153 which allows shareholders to bring o.“- ]
actions before the people’s court where damage
has been caused “to the interests of /e
shareholders of the company” by any illegal acti
by a director or senior officer of the compan

« Art 150, states: “If the directors, supervisol
senior executives violate the laws, administfa
regulations or the articles of association

thus cause loss to the company, they shall be * .
liable for compensation. ¥ et o
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Limited Participation Rights;

+ The PRC Company Law also provides rights to/
participate in the corporate governance of the
company, such as through the shareholders
meeting (Arts 37 ff);

+ the limited rights of shareholders to inspect
company books (Art 34); and, through

independent directors who have recently been ;
given legal status (by Art 123) and particular]
responsibilities to protect the interests of mlnnrl
shareholders . e ]
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PRC Securities Law (2005) 7/

+ Art 4 of the Securities Law speaks of the parties
involved in the issuing and trading in securitie
having “equal status” and having to adhere to;‘fthe
principles of voluntariness, compensation an
good faith.”

+ Art 15 also provides that unless otherwise - /7
approved by the general meeting of shareholde
funds raised by the company through the isst

i1 1
shares must be used for the purposes set out m t)‘g J.
prospectus . Catvait

L
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Securities Law (cont)

+ Art 20 of the Securities Law requires that any
documents prepared for the issue of securities
must be “truthful, accurate and complete.”

+ One of the most common problems in the listing /| 1
of Chinese companies has been the use of */{ # | -
inaccurate or fabricated information to support the :
listing or share issue, such as the use of falsef 4
company accounts. Public shareholders obvi usr ia:
suffer from practices such as these. i ;'-." J\
&,

s

Securities law (cont)

+ The Securities Law also contains a numbe
of provisions (Arts 73-76) regarding insid
trading by such persons as directors ang
senior executives of the company; |nS|_
trading is obviously more likely to bene it
corporate controllers and insiders.

0|
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Legal Rhetoric and Reality " :

» Based on fieldwork with regulators and officers
from China’s top 100 listed public companies,/the
actual position of minority shareholders is m
weaker than either government rhetoric or |
rules would suggest.

+ This paper will illustrate this by reference to ;
derived from face to face interviews conduc d‘b IAY
the authors . : :

p L ]
.
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Stakeholders in China’s top 10

+ Minority shareholders are very low on the
list of stakeholders

« Major shareholders are state agencies
+ The Party plays a central role

stakeholder
+ [see quotes on pp 8 and 9]
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Stakeholders

+a very senior former regulator sa
dominant stakeholders as being:

+ “The Party, the government, their
employees and their shareholders (in t
order).”

Stakeholders (3)

+ o “Of course, it is the controlling shareholders an
then institutional investors. Individual shareholgder
have a very low interest...” (Company secr:
Beijing);

+ o “The priority is given to the majority shareh
the government...After that, the strategic inve
any, and then minority shareholders” (acco
partner in international accounting firm, Beijing); «

» o “For the management, it is important for t : i
know what the big shareholders want...” (co._p'd ¥ a
secretary, technology company, Shenzhen). { . -+

16



Government as main player #/ .

+ o “The most important stakeholder is the governme
represented by the parent company” (internation
accounting firm partner, Beijing);

+ o “The dominant shareholder is the govern
most listed companies...The Chinese gove
does not want to loose its grip of the comﬁ' )
(financial journalist, Shanghai);

Nature of state as owner (1) 5 _' :

+ SASAC at Central Government level
+ Provincial government

+ Etc

<+ Most State owned shares are non trad

+ - note recent “split share” reforms due
criticism I
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SSX on State as owner (2)

+ The Shanghai Stock Exchange in 2003 no
that:

- “A prominent characteristic of Chinese listed companies is an
overwhelmingly large percentage of non-tradeable shares, which./.
represent about 2/3 of all the listed company’s combined equity.«'T
tradeable shares represent the remaining 1/3. A majority of li
company’s non-tradeable shares are 60%-80% of their total n

only tradeable shares. on average the larger the size of the con pari !

the higher the percentage of state shares, which demonstrates th,at la e ; 1

-

listed companies are essentially state-owned.”

e

L3

Consequences of State domination

+~ Ambiguity in State’s Role
— Serving two masters
— Both referee and judge
— Wearing two hats

This dualism leads to timidity on part of
management

Priority is given to major shareholders ;

described this situation when he said: ,
“big shareholders still decide everything.”, A
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